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ISSUES PRESENTED

The Tennessee Public Records Act ("TPRA") grants citizens access to state and local

government records. Although the TPRA contains some procedural requirements and directives,

governmental entities are largely responsible for establishing their own policies to implement the

TPRA. The Sumner County Board of Education's public-records policy-like the policies of

many other governmental entities across the state-does not authorize email requests to inspect

public records. Instead, the Board's policy requires that inspection requests be made in person or

via U.S. Mail.

Believing that governmental entities should accept email requests, Kenneth Jakes decided

that he would challenge the Board's policy. He sent several emails to a Board employee seeking

to inspect the Board's public-records policy, even though that record had been readily available

online since 2011. After the Board's attorney and the Tennessee Office of Open Records

Counsel both opined that the TPRA did not require the Board to accept email inspection

requests, the Board adhered to its policy and did not immediately fulfill Jakes' requests. Jakes

then filed this lawsuit against the Board.

The issues presented are:

(1) Whether the Board's public-records policy violates the TPRA because it does not

permit electronic requests to inspect public records.

(2) Whether Jakes' request to inspect the Board's public-records policy is moot because

the requested policy has been publicly available online since 2011, and the Board provided a

hardcopy of the policy to Jakes early in this litigation.
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STATEMENT OF THE CASE

Plaintiff Kenneth Jakes is a self-proclaimed "public records request expert." Tr., Vol.

XII, at 353. He boasts of making requests for public records "from probably every municipality

in the state of Tennessee and a big, large pOliion of the counties" numbering "in the upper

hundreds [and] [m]aybe in the upper thousands." Id. at 306, 317. For example, Jakes once

"made records requests with Nashville Electric Service that took [him] about one year to

review," appearing in person "Monday through Friday from 1:00 to 4:00 ... every day for one

year" to review over 336,000 emails. Id at 312. He also has asked Metro Nashville to produce

over 18,000 statements or comments relating to the city's strategic growth plan. Id. at 357.

A. Jakes Initiates This Litigation.

Jakes filed this lawsuit against the Sumner County Board of Education ("the Board") to

test its policy-shared by many other state and local governmental entities across Tennessee--of

not accepting email requests to inspect public records. Id at 323-24. To challenge the policy,

Jakes sent an email on March 21, 2014, to the Board's Supervisor of Board and Community

Relations, Jeremy Johnson, asking to inspect the Board's public-records policy. Trial Ex. 5.

Jakes sent the request to inspect the Board's policy even though that document had been readily

available on the Board's website since August 2011. R, Vol. I, at 29-30; Tr., Vol. X, at 50-53.

On March 31, Jak:.es sent Johnson another email requesting to inspect and review "[a]J}Y and all

communications between [Johnson] and any other party or parties concerning [his] first public

record request for the Board['s] records policy." Trial Ex. 9.

The Board notified Jakes that, to comply with the Board's public-records policy, he

would need to submit his public-records request by appearing in person (without a writing) or via

U.S. Mail (in writing). Trial Ex. 7. In the process of responding to Jakes' requests, the Board

confirmed with its attorney and with the Tennessee Office of Open Records Counsel that the
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TPRA did not require local governmental entities to accept electronic requests. Tr., Vol. XI, at
I

at 231-32.

Jakes then brought this lawsuit in Sumner County Chancery Court challenging the

Board's application of its public-records policy. AsseIiing claims for denial of requests for

public records (Count I), declaratory judgment (Count II), and show cause (Count III), Jakes

argued that the Board's failure to comply with his requests was a "willful and intentional

violation of the Tennessee Public Records Act." R, Vol. I, at 4-6 ~~ 13, 15, 19. Jakes sought

attomeys' fees based on the Board's alleged willful noncompliance with the TPRA pursuant to

Tenn. Code Ann. § 10-7-505(g). Id at 6.

B. The Board Moves For Summary Judgment.

After answering the complaint, id at 15, the Board moved for summary judgment. Id at

23. The Board argued that the case was moot because the requested public-records policy was

publicly available online and because the Board had independently provided the policy to Jakes.

Id at 23, 26-28, 43-49. The Board altematively argued that it was entitled to summary

judgment because Jakes' email request was not a valid request under the Board's public-records

policy. Id at 23, 49-54.

Jakes opposed the Board's summary-judgment motion, R, Vol. III, at 388, arguing that

the TPRA required the Board to accept email requests for public records. Id at 394. Jakes also

sought leave to amend his complaint to address another inspection request that he had

subsequently submitted to the Board. Id at 356.

While the Board's summary-judgment motion was pending, Jakes moved for Chancellor

Louis W. Oliver, Ill's recusal based on his relationships with Board personnel. R, Vol. II, at

218. Chancellor Oliver granted the recusal motion, R,Vol. III, at 354, and Criminal CouIi

Judge Dee David Gay assigned himself to handle the case through interchange. Id at 366.
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The court held a hearing on the Board's summary-judgment motion and Jakes' motion to

amend on January 9, 2015. Tr., Vol. III. At this hearing, the court denied both motions. Id at

18-19, 67. In a subsequent order entered on January 23,2015, the court held that the case was

not moot because the Board did not immediately provide Jakes with an internet link to the

publicly available policy. R, Vol. IV, at 469-70 (Appx. A). The court further held that

summary judgment was not proper on the merits because submitting inspection requests in

person or via the U.S. mail "should not be the only option[s] available for a request for

viewing/inspection." Id at 473. The court also denied Jakes' motion to amend as futile because

the proposed amendment did not change the legal issues presented in the case. R, Vol. V, at

627; Tr., Vol. VIII, at 18-19.

The Board filed a motion to alter or amend or, in the alternative, to certify the order for

interlocutory appeal. R, Vol. IV, at 475. The Board attached to its motion an updated copy of

its policy reflecting the Board's longstanding practice of not accepting email requests and

requiring citizens to submit requests via u.s. Mail or in person. R., Vol. V, at 610. The Board

also provided the court with public-records policies ::from dozens of other county boards of

education across Tennessee similarly prohibiting email requests. Id at 605-07. Jakes filed a

second motion to amend on March 17, 2015, to address revisions to the Board's public-records

policy. Id at 629.

The court held a hearing on March 25, 2015. Tr., Vol. IX. At this hearing, the court

declined to amend its holding that the Board was not entitled to summary judgment, but the court

did supplement its reasoning to reflect statements made at the hearing. Id at 66-69. The court

denied the Board's motion for an interlocutory appeal, id at 68, and allowed Jakes to amend his

complaint for the limited purpose of incorporating the amended public-records policy. Id at 91

92.
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C. The Trial And The Chancery Court's Decision.

The case proceeded to trial on July 29 and 30,2015. Tr., Vol. X-XII. At the conclusion

of the trial, both parties submitted proposed findings of fact and conclusions of law. R, Vol. VI

VII, at 824,910.

The court announced its decision at a hearing on November 13,2015, Tr., Vol. XIII, and

entered its findings of fact and conclusions of law on the same day. R, Vol. VII, at 932 (Appx.

B). The cOUl1 held that Jakes' March 21 email seeking to inspect the Board's public-records

policy "complied with the TPRA" and was a "valid public records request for inspection." Id at

944-45. Moreover, the cOUl1 held that the Board's policy of requiring citizens to make

inspection requests in person or via U.S. Mail violated the TPRA and the court enjoined the

Board from using the policy. Id at 945-48, 954-55. In the court's view, citizens should not

have to make a "forced election" between only those two options. Id at 948.

The court, however, held that Jakes' March 31 email request for all documents relating to

the March 21 request did not comply with the Act. Finding that the March 31 request was "a

manifestation of [Jake's] completely unprofessional, rude, and intimidating attitude," id at 951,

the court held that the request "was too broad and was not 'sufficiently detailed to enable the

records custodian to identify the specific records to be located. '" Id (quoting Tenn. Code Ann. §

10-7-503(a)(7)(B».

The court further denied Jakes' request for attorneys' fees, finding that the legal issues

presented in the case ~ere "not clear" and that Board employees had acted "in good faith" and in

reliance on "advice from the Open Records Counsel" that the Board did not have to respond to

email requests. Id at 952-53. According to the court, Jakes' claims of willful misconduct were

nothing but "pure speculation" and "conjecture." Id at 953. The court gave the Board until

March 1, 2016, to revise its public-records policy to comply with its order. Id at 955. In a
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footnote at the end of the order, the court stated that it was not dictating what policy the Board

had to adopt, but instead was "only suggest[ing]" that the Board consider allowing requests

submitted by "methods of modern communication" such as "website and telephone." fa. at 956

n.6.

D. The Parties' Post-Judgment Motions.

Jakes filed a motion for discretionary costs and fees, id. at 959, and the Board sought a

~tay pending appeal. fd. at 973. The Board filed a timely notice of appeal from the court's

judgment on December 11,2015. fd. at 981. At a hearing on January 25,2016, the court denied

Jakes' motion for costs and the Board's motion for a stay pending appeal. The court

subsequently entered orders denying both motions. fd. at 999, 1001.

STATEMENT OF FACTS

A. The Board's Public-Records Policy.

The Board first adopted a public-records policy in 1991. Trial Ex. 1. The adopted policy

was based on a form policy that the Tennessee School Board Association ("TSBA")

recommended to school boards across the state. Tr., Vol. XI, at 220-23. Like the TSBA's form

policy, the Board's written policy required requests to inspect or for copies of public records to

be made in writing. Trial Ex. 1. The Board's policy complied with the TPRA as the Act existed

from 1991 through 2008. Tr., Vol. XI, at 223. ~

The Tennessee General Assembly amended the TPRA in 2008 to add, among other

things, a distinction between requests to inspect and requests for copies. Tenn. Code Ann. § 10

7-503(a)(7)(A): This amendment made it impermissible for a records custodian to require a

citizen to make a written request to inspect records. fd. Through oversight, the Board (like

many other entities across the state) failed to formally amend its public-:records request policy in

light of the statutory amendments. Tr., Vol. XI, at 226. Consequently, until 2015, the Board's

6



fonnal written policy on its face mistakenly required citizens to submit inspection requests in

writing.

In' practice, however, the Board has long allowed citizens to inspect public records

without submitting a written request in compliance with the 2008 amendment to the TPRA. Tr.,

Vol. X-XI, at 45-50, 227-28. Beginning no later than January 1, 2008, the Board accepted

requests to inspect records if those requests were submitted: (1) in person (without a writing) or

(2) via the U.S. Mail (in writing). Tr., Vol. X, at 42-49. Although Board employee Jeremy

Johnson (who also serves as media relations supervisor) has sometimes responded to infonnal

questions from reporters without following the Board's public-records policy, Tr., Vol. X-XI, at

97-99, 184-85, 296, the Board has consistently required all fonnal requests to inspect public

records under the TPRA to be made (1) in person without a writing or (2) in writing via the U.S.

mail. Tr., Vol. X-XI, at 63-64, 184-85.

B. Jakes Submits Public-records Requests To The Board.

On March 6, 2014, Ken Jakes, Neil Siders, and Kurt Riley attended a public-records

seminar hosted by Sumner United for Responsible Government ("SURG"), Tr., Vol. VII, at 354

55,394, an organization associated with the Sumner County Tea Party. See Sumner United for

Responsible Government, https://sumnerunited.org/about/ (last visited May 26, 2016). Jakes,

who holds himself out as a "public-records expert," Tr., Vol. XII, at 353, addressed the group

regarding public-records requests, id at 354-55, and Siders, who has publicly referred to the

Board as part ofthe "public records cartel," also had a teaching role. Tr., Vol. XI, at 288,293.

On the day of but before the SURG meeting, Siders went to the Board's office and

obtained its public-records request fonn. After the SURG meeting, Riley contacted Johnson and

asked how to make an inspection request, and Johnson infonned Riley to either appear in person

or mail a written request. Tr., Vol. X, at 128. Riley then infonned Jakes about the Board's
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policy of not accepting electronic public-records requests, Tr., Vol. XII, at 323, and Jakes

decided to test the Board's policy. Id He believed that challenging the Board's policy in court

"would hold th[e] potential" to change the policy of "every governmental entity in this state." Id

at 371. To do so, Jakes sent several emails to the Board in March 2014 demanding to inspect the

Board's public-records policy. Trial Ex. 5,9.

On Friday, March 21, 2014, after the Board's office was closed for the day, Jakes sent a

"public record request" via email to Johnson requesting to inspect the Board's public-records

policy. Trial Ex. 5. Jakes asked to inspect the policy even though the policy was publicly

available on the Board's website. That same day, Jakes also left a message on Johnson's

voicemail seeking to "verify" receipt of his email. R.,Vol. II, at 244. On Monday morning,

March 24, at 10:07 a.m., Jakes forwarded the same March 21 email to Johnson again. Trial Ex.

5. Sev~n minutes later, Jakes emailed Johnson asking for the name and contact information for

the Board's legal counsel. Trial Ex. 6.

That same day, on March 24 at 2:40 p.m.-approximately seven business hours after

Jakes sent his request-Johnson sent a response to Jakes' email request. Johnson told Jakes that

his email request did not comply with the Board's public-records policy and explained how he

could submit a public-records request to the Board. Trial Ex. 7. As Johnson's email explained,
(

"[i]n keeping with the Board's policy please submit your request in person or via the u.s. Mail."

Id Johnson's response on behalf of the Board was consistent with the Board's practice,

described above, in processing public-records requests.

Four hours later, at 6:57 p.m., again after business hours, Jakes responded to Johnson's

email and threatened litigation: "You are about to find out the true meaning of being challenged

on an issue. There is no way on earth the court will ~ule on your behalf. . .. Are you ready to

make history? I am." Id Johnson did not respond to this email. The following day, on
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Tuesday, March 25 at 7:32 a.m., before business hours began, Jakes sent another email to

Johnson threatening litigation: "Mr. Johnson, you left out another way I could obtain your

records policy. That method is called DISCOVERY." Id.

C. The Board Seeks The Advice of Counsel And An Opinion From The Office of
Open Records Counsel.

Johnson contacted the Board's general counsel, Jim Fuqua, about Jakes' email messages.

Tr., Vol. X-XI, at 85-86, 91, 200-01. Fuqua did independent research and concluded that the

Board was "not required by the statute to take email requests." Tr., Vol. xl, at 230,232.

Fuqua also called Elisha Hodge, who at the time was Open Records Counsel in the

Tennessee Office of Open Records Counsel. Fuqua asked Hodge for her opinion whether the

TPRA required the Board to accept Jakes' inspection records requests via email. Hodge advised

Fuqua that, in her opinion, the Board was "not required to accept email requests." Id.at 231-32.

Based on his own independent research and the Open Records Counsel's opinion, Fuqua

advised the Board's Chairman, the Director of Schools, and Johnson that the Board did not have

to comply with Jakes' email request and that the Board could continue to apply its policy of

requiring citizens to submit inspection requests in person or via the U.S. Mail. Id. at 232.

D. Jakes Sends A Second Email Request to The Board.

On Friday, March 28 at 4:45 p.m., again after business hours, Jakes forwarded an email

to Johnson that he had previously sent to an incorrect email address. Trial Ex. 8. This email

again threatened' litigation: "As I am a conservative and hold conservative values and principals

[sic], I am sending this follow up email as a final attempt to resolve this issue before you force

me to have to take legal actions.... I will (cc) my attorney on this email also." Id.

On the following business day, Monday, March 31, Jakes sent another records request to

Johnson via email. Trial Ex. 9. This second request sought inspection of "[a]ny and all
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communications between you and any other party or parties concerning [his] first public record

request." Id Once again, the Board relied on its attorney's advice and the Open Record

Counsel's opinion and did not fulfill the email request pursuant to its public-records policy.

Jakes then instituted this lawsuit against the Board in Sumner County Chancery Court on April 9,

2014. R, Vol. I, at 1.
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SUMMARY OF THE ARGUMENT

The TPRA generally grants Tennessee citizens access to public records. Although the

TPRA imposes some restrictions on how governmental entities must implement the TPRA, it

does not require entities to accept electronic requests to inspect public records. Instead, as the

Tennessee Office of Open Records Counsel has opined, the TPRA allows entities to decide for

themselves whether to accept inspection requests submitted via email. Like many other

governmental entities across the state, the Board has adopted a public-records policy allowing

citizens to submit inspection requests in person or via U.S. Mail, but not via email.

The chancery court held that the Board's policy violated the TPRA because-in the

court's own view-submitting requests in person or via the U.S. mail "should not be the only

option[s] available for a request for viewing/inspection" in "an instant communication world."

But whether governmental entities should be required to accept electronic inspection requests is

a policy question for the General Assembly, not the judiciary. And the General Assembly has

decided to allow individual local governmental entities to determine whether to accept electronic

requests. The Board has lawfully exercised this discretion in allowing citizens to submit

inspection requests in person or via U.S. Mail, but not via email. The chancery court erred in

second-guessing that policy determination instead of applying the TPRA's plain and

unambiguous language. Because the TPRA does not require governmental entities to accept

email inspection requests, the Court should reverse the chancery court's judgment.

Alternatively, the Court should reverse the chancery court's judgment because Jakes'

public-records request is moot. The requested record has been publicly available online since

2011 and the Board gave Jakes a hardcopy of the record early in this litigation. At that time,

Jakes' request for access to that record became moot and the court should have granted the

Board's summary-judgment motion.
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ARGUMENT

I. THE BOARD'S PUBLIC-RECORDS POLICY DOES NOT VIOLATE THE
TENNESSEE PUBLIC RECORDS ACT.

The chancery court mistakenly held that the Board's public-records policy requiring

citizens to make inspection requests in person or via the U.S. Mail violated the TPRA. This

Court should reverse the chancery court's judgment and reaffirm that the TPRA does not

categorically require all state and local governmental entities to accept electronic requests to

inspect public records. This Court reviews the chancery court's interpretation of the TPRA

"under a pure de novo standard of review, according no deference to the [chancery court's]

conclusions of law." Friedmann v. Corr. Corp. ofAm., 310 S.W.3d 366,374 (Tenn. Ct. App.

2009).

A. The Tennessee Public Records Act Establishes A Broad Statutory
Framework Providing Access To Public Recor~s..

The TPRA, Tenn. Code Ann. §§ 10-7-101-516, establishes a statutory framework

generally providing Tennessee citizens access to state and local governmental records. Public

records subject to disclosure under the TPRA include records, regardless of form, that are "made

or received pursuant to law or ordinance or in connection with the transaction of official business

by any governmental agency." Tenn. Code Ann. § 10-7-503. The TPRA also provides access to

records of 'private entities that are the "functional equivalent" of a governmental agency.

Gautreaux v. Internal Med. Educ. Found., Inc., 336 S.W.3d 526,529 (Tenn. 2011).

Under the TPRA, "[a]ll state, county and municipal records shall, at all times during

business hours, ... be open for personal inspection by any citizen of this state." Tenn. Code

Ann. § 10-7-503(a)(2)(A). The TPRA generally requires governmental entities to make

available for inspection any non-exempt public record within seven business days. Id. § 10-7-

503(a)(2)(B). The TPRA does not, however, require custodians "to sort through files to compile
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information," id. § 10-7-503(a)(4), or to "create a record that does not exist." Id. § 10-7-

503(a)(5).

Although a governmental entity generally "may not require a written request or assess a

charge to view a public record," it may require a written request and assess a charge for copies of

public records. Id. § 10-7-503(a)(7)(A), (C). The TPRA authorizes entities to require citizens

making an inspection or copy request "to present a photo identification" or another "form[] of

identification acceptable to the records custodian." Id. § 1O-7-503(a)(7)(A). And "[a]ny request

for inspection or copying of a public record shall be sufficiently detailed to enable the records

custodian to identify the specific records to be located or copied." Id. § 10-7-503(a)(7)(B).

If an entity denies a proper request for inspection or copies of public records, the person

making the request can bring a cause of action to obtain access to the record. Tenn. Code Ann. §

10-7-505(a). Courts can award costs and attorneys' fees under the TPRA, but only ifthe court

finds that the entity "knew that such record was public and willfully refused to disclose it." Id. §

10-7-505(g). "In determining whether the action was willful, the court may consider any

guidance provided to the records custodian by the office of open records counsel ...." Id.

B. The General Assembly Directs Individual Governmental Entities To/Adopt
Policies Setting Forth The Process To Make Public-records Requests.

The TPRA does not dictate a "one-size-fits-all" policy for the many diverse state and

local governmental entities subject to the TPRA. Instead, entities are largely responsible for

adopting their own policies, consistent with the TPRA's express requirements, to implement the

TPRA given each entity's individual needs and resources. These individual policies include the

process for making requests to inspect records. See Tenn. Office of Open Records Counsel Best

Practice Guidelines, Trial Ex. 12 (providing that "a governmental entity should have a written
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public records policy" that addresses "the process for making requests to inspect public

rt(cords").

Earlier this year, the Tennessee General Assembly enacted legislation reaffirming an

entity's responsibility to implement the TPRA by establishing policies governing the process for

making records requests. House Bill 2082, which Governor Haslam signed on April 8, 2016,

amends the TPRA to require that "every governmental entity subject to [the TPRA to] establish a

written public records policy properly adopted by the appropriate governing authority." TPRA,

2016 Tenn. Laws Pub. ch. 722, § 4 (amending Tenn. Code Ann. § 10-7-503). Importantly, the

entity's policy must specifically set forth "[t]he process for making requests to inspect public

records." fd (emphasis added). The policy must also establish "[t]he process for responding to

requests" and "[a] statement ofany fees charged for copies ofpublic records." fd

Consistent with longstanding practice and House Bill 2082, the Board has adopted a

public-records policy to implement the TPRA. Trial Ex. 4 (Appx. C). The Board's policy sets

forth the process for making requests to inspect public records, and authorizes citizens to submit

inspection requests (1) in person or (2) via U.S. mail. fd § III. As explained below, the

chancery court mistakenly held that this aspect of the Board's public-records policy violates the

TPRA.1

C. The TPRA Does Not Require The Board To Accept Electronic Requests To
Inspect Public Records.

The TPRA does not require governmental entities to accept electronic requests to inspect

public records, either through email or, as the chancery court suggested at several hearings,

At the time of Jakes' requests, the Board's policy inaccurately stated on its face that
inspection requests must be submitted in writing. The Board's actual practicing policy at the
time, however, was to allow requests to be made (1) in person (without a writing) or (2) via U.S.
Mail. Tr., Vol. X-VI, at 45-50, 227-28. The Board applied this policy-now accurately
reflected in the Board's written policy (Trial Ex. 4)-in not fulfilling Jakes' requests to inspect
the Board's public-records policy. Trial Ex. 7; Tr., Vol. X, at 63-64.
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through an electronic website portal. There is nothing in the TPRA requiring custodians to

accept electronic requests of any type, and the state official chiefly responsible for interpreting

and administering the Act has issued an advisory opinion that custodians are not required to

accept electronic requests. Additionally, this Court has previously stated in an opinion that

custodians may-as the Board and numerous other local governmental entities have done

require inspection requests to be submitted in person or via U.S. Mail. For all of these reasons,

explained in detail below, the chancery court's judgment should be reversed.

1. The TPRA Does Not Require Entities To Accept Electronic Requests.

First, the TPRA does not expressly require custodians to accept electronic requests to

inspect public records. The Court should apply the TPRA's plain language and "decline to 'read

in'" language that is not in the statute. Howell v. State, 151 S.W.3d 450, 458 (Tenn. 2004)

(refusing to "read in" language into a statute td extend statute's coverage).

Not only does the TPRA lack any language requiring entities to accept electronic

requests, the TPRA does contain other express restrictions on the types of policies that entities

can adopt under the TPRA. For example, entities cannot require a written request or a fee to

inspect a public record, Tenn. Code. Ann. § 10-7-503(a)(7)(A); entities cannot contractually

delegate its disclosure obligations to a private entity to avoid the TPRA, id. § 10-7-503(a)(b);

entities generally must provide the requested records within seven business days, id. § 10-7

503(a)(2)(B); and custodians must give a requestor a cost estimate for providing the requested

copies, id. § 10-7-503(a)(7)(C)(ii). As these express provisions illustrate, when the legislature

wanted to restrict an entity's procedures under the TPRA, it knew exactly how to do so.

The fact that the General Assembly has expressly enumerated some restrictions on

inspection requests, but has chosen not to expressly require custodians to accept electronic

requests, is strong evidence that it did not intend to impose any such blanket restriction. As
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Tennessee courts have repeatedly explained, "[t]he mention of one subject in a statute signifies

the exclusion of other unmentioned subjects, and '[0]missions are significant when statutes are

express in certain categories but not others.'" Harman v. Univ. ofTenn., 353 S.W.3d 734, 738-

39 (Tenn. 2011) (quoting Carver v. Citizen Utils. Co., 954 S.W.2d 34, 35 (Tenn. 1997»; accord

Rich v. Tenn. Bd. ofMed. Exam'rs, 350 S.W.3d 919,927 (Tenn. 2011) (applying expressio unius

est exclusio alterius cannon, holding "that the expression of one thing implies the exclusion of

others").

If the General Assembly wanted to categorically require all entities to accept electronic

requests, "it would have included specific language to that effect," Rich, 350 S.W.3d at 927, just

as it did in restricting other governmental entity practices under the TPRA. Critically, however,

the General Assembly did not impose an electronic-request requirement, opting instead to leave

that matter to be determined by individual governmental entities responsible for implementing

the TPRA. For this reason alone, the Court should hold that the TPRA's plain and unambiguous

language does not categorically require governmental entities to accept electronic inspection

requests.

2. The Office Of Open Records Counsel Has Opined That The TPRA Does
Not Require Custodians To Accept Electronic Requests.

Second, the Tennessee Office of Open Records Counsel-the. state office primarily

responsible for administering, interpreting, and advising local governmental entities about the

TPRA-has opined that the TPRA does not require custodians to accept electronic requests.

This interpretation is entitled to considerable deference and supports the Board's view that the

TPRA does not require agencies to accept email requests to inspect public records.

Tennessee courts give "great weight" to a state agency's interpretation of a statute that it

is charged with administering. Consumer Advocate Div. v. Greer, 967 S.W.2d 759, 761 (Tenn.
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1998). Such agency interpretations are "given respect and accorded deference," Riggs v. Burson,

941 S.W.2d 44, 50-51 (Tenn. 1997), because of the agency's expertise and specialized

knowledge in, matters falling within its jurisdiction. See Consumer Advocate Div. v. Tenn.

Regulatory Auth., No. M1999-01699-COA-R2-CV, 2000 WL 1514324, at *3 (Tenn. Ct. App.

Oct. 12,2000) ("[T]he construction of a statute by the agency charged with the enforcement or

administration ofthat statute is afforded great weight."). Moreover, "considerable deference" is

given to a state official's interpretation if she is charged with assisting governmental officials

comply with the law and "government officials rely upon [her] for guidance" in carrying out

their public duties. State v. Black, 897 S.W.2d 680,683 (Tenn. 1995).

The Tennessee General Assembly created the Office of Open Records Counsel "to

answer questions and provide information to public officials and the public regarding public

records." Tenn. Code Ann. § 8-4-601 (a). Among other duties, the Office of Open Records

Counsel is statutorily directed to' "answer questions and issue informal advisory opillions as

expeditiously as possible to any person, including local government officials." Id. § 601(b). The

Office of Open Records Counsel is also authorized to "provid[e] educational outreach on the

open records laws," id. § 601(a), and to "mediate and assist with the resolution of issues

concerning open records laws." Id. § 601(c). The recently enacted House Bill 2082 further

directs the Office of Open Records Counsel to prepare "[a] model best practices and public

records policy for use by a records custodian in compliance with [the TPRA]." TPRA, 2016

Tenn. Laws Pub. ch. 722, § 7.

Upon receiving Jakes' email requests, Board attorney Jim Fuqua called the Tennessee

Office of Open Records Counsel and spoke with Open Records Counsel Elisha Hodge. Fuqua

asked Hodge for an opinion whether the TPRA required the Board to accept inspection requests

via email. Hodge specifically advised Fuqua that the Board was "not required to accept email
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