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OPINION BY: HOLLY M. KIRBY

OPINION

[*301] This zoning appeal involves Tennessee's
Open Meetings Act. A municipal legislative body began
considering legislation to implement a conservation zon-
ing overlay in a neighborhood within the municipality.
The ordinance adopting the zoning change passed on the
first and second reading. Prior to the final meeting on the
subject, members of the legislative body [**2] sent
numerous emails to each other discussing the proposed
zoning change. In addition, prior to the final meeting,
some members viewed information on the zoning issue
in a non-public conference room in the legislative body's
office. The legislative body then adopted the zoning
change at a public [*302] meeting. Thereafter, resi-
dents of the neighborhood who opposed the zoning
change filed the instant lawsuit seeking a writ of certio-
rari to review the adoption of the ordinance. The peti-
tioner residents argued, inter alia, that the email corre-
spondence and the non-public meeting violated the Open
Meetings Act, that the enabling statute violated the sepa-
ration of powers doctrine, and that the enactment of the
ordinance violated due process and was arbitrary and
capricious. The trial court determined that the legislative
body's actions did not violate the Open Meetings Act,
and rejected the other challenges to the zoning overlay
ordinance. The neighborhood residents appeal. We re-
verse in part and affirm in part, finding among other
things that while the email correspondence constitutes a
violation of the Open Meetings Act, the legislative body
engaged in a "new and substantial reconsideration”
[**3] of the issues in the final meeting so as to cure the
violation.

OPINION

FACTS AND PROCEDURAL HISTORY

In late 2003, representatives of Belmont-Hillsboro
Neighbors, Inc. ("BHN"), a neighborhood association,
met with members of the Nashville Metropolitan Historic
Zoning Commission ("MHZC™). The purpose of the
meeting was to discuss implementing a conservation
zoning overlay * in their neighborhood (“the Overlay").
The zoning overlay would recognize the historical sig-
nificance of the neighborhood and provide for review of
changes to the exterior of the buildings in the neighbor-
hood, to preserve its historic character.

1 According to the design guidelines ultimately
approved by the MHZC, a conservation zoning
overlay consists of the following:

Conservation zoning is a type
of overlay zoning, applying in ad-
dition to the base or land-use zon-
ing of an area; conservation zon-
ing does not impact use. . . .

. . . [Clonservation zoning
honors an area's historical signifi-
cance, but with that recognition,
certain exterior work on buildings
-- new construction, additions,
demolition, and relocation -- is re-
viewed to ensure that the neigh-
borhood's special character is pre-
served.

(emphasis in original).

Over [**4] the next few months, representatives of
BHN and the staff of the MHZC finalized proposed de-
sign guidelines and boundaries for the Overlay. The au-
thority to establish an historic district such as the Overlay
rests with the local legislative body, here, the Nashville
Metropolitan Council ("Council™). The Council repre-
sentative for the district encompassing the Bel-
mont-Hillsboro neighborhood, Council member Ginger
Hausser ("Hausser"), agreed to sponsor the ordinance to
implement the Overlay. Affected residents were sur-
veyed to gauge community support for the Overlay.

At the February 1, 2005 meeting of the Council,
Hausser introduced an ordinance to implement the Over-
lay by amending Title 17 of the Metropolitan Code of
Laws, the Zoning Ordinance of the Metropolitan Gov-
ernment of Nashville and Davidson County. The ordi-
nance passed on first reading, 2 without any discussion,
and the matter was then referred to the Planning, Zoning
and Historical Committee (here, the MHZC) and then to
the Planning Commission. The MHZC was to make a
recommendation to the Planning Commission and to the
Council.

2 The record indicates that such an ordinance
must pass on three separate readings to be enact-
ed.

On [**5] February 16, 2005, the MHZC held a
public hearing on the Overlay. The hearing was conten-
tious, with numerous neighborhood residents in attend-
ance. After remarks by audience members and discus-
sion, the MHZC unanimously approved the [*303]
proposed Overlay guidelines and designated the Bel-
mont-Hillsboro Conservation District. From there, con-
sideration of the Overlay moved to the Planning Com-
mission.
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On February 24, 2005, the Planning Commission
held its public hearing on the Overlay. Numerous affect-
ed residents attended this hearing as well, with some
voicing support for the Overlay and others voicing oppo-
sition. At the conclusion of the hearing, the Planning
Commission voted unanimously in favor of the Overlay.

Following the Planning Commission hearing, Peti-
tioner/Appellant Joseph Johnston (*Johnston™), a resident
of the affected neighborhood, sent one letter to all mem-
bers of the Council and another letter to Hausser; both
letters stated his opposition to the Overlay and his desire
to have his property excluded. Johnston enclosed a peti-
tion to request an amendment to the ordinance to exclude
his property from the Overlay. This effort snowballed
and the Council soon received similar requests [**6]
from numerous affected residents, seeking an amend-
ment to the Overlay ordinance that would allow individ-
ual properties to be excluded from the Overlay.

The Council again considered the Overlay at its
March 1, 2005 meeting. Many affected neighborhood
residents attended the Council meeting; again, some
supported the Overlay and others opposed it. A potential
exclusion amendment was discussed at the meeting. The
Overlay ordinance passed on second reading, and the
third reading on the ordinance was scheduled for the first
Council meeting in April 2005.

In the interim between the second reading in March
and the third reading in April, several Council members
sent emails to one another discussing conservation zon-
ing overlays in general, and this Overlay in particular, as
well as a potential exclusion amendment. For example,
on March 28 and March 29, Council members Adam
Dread and John Summers engaged in the following dia-
logue, copied to all members of the Council:

[Council member Dread at 12:12 PM,
March 28, 2005]

As of this date | have recieved (sic)
countless emails and phone calls from
homeowners who wish to opt out of this
overlay. The majority of these folks have
lived in this area for [**7] a very long
time. | can only support the overlay if
current homeowners are given the option
to opt out. From a Constitutional stand-
point, | don't believe the government
should "take" (as in any restrictions or
value change) a citizen's property unless it
is not purely for public use. That is not the
case here.

[Council member Summers at 5:39
PM, March 28, 2005]

Any time we make a text change in
the zoning code, we effect (sic) every
property owner in Davidson County with
that change. That is no more pf (sic) a
taking of their property rights than it is to
enact a historic overlay on an area. It is no
difference (sic) than adding a new codes
restriction to property county wide that
does not exist now. But to allow individu-
al property owners to opt out of an over-
lay negates the entire purpose of a historic
overlay.

Zoning changes made in large areas
are always more defensible in court than
single property changes. Surely you re-
member that from law school. To opt the-
se properties out of the overlay is less le-
gally defensible than enacting an overlay
with the support of a majority of property
owners.

You are correct, if you cannot sup-
port the overlay in tact, then you should
simply vote against [**8] it. Because to
opt these [*304] properties out, you are
undermining the entire principle and pur-
pose of the overlay. You should either
support the district council member if you
believe as she does that a majority of the
residents want the overlay, or simply vote
against it.

In the past the Council has not en-
gaged in trying to amend properties out of
an overlay. It should not begin to do so
now. To do so would end any efforts at
preserving Nashville's historic neighbor-
hood.

[Council member Dread at 9:55 AM,
March 29, 2005]

Although | think the potential effect
that the an [sic] overlay can achieve can
be beneficial, | do think they still turn a
city neighborhood into a virtual "subdivi-
sion,” something | can understand some
people not wanting to have imposed on
them. Many people do not live in subdivi-
sions because they do not want restrictive
covenants, something that overlays do.

Is there not some less drastic means
to their end? | understand some of the
supporters fears, but honestly think the
free market will protect that area of town.
This is not a blighted area in need of zon-
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ing to "save" it. Further, I personally don't
think it is fair or legal to tell someone who
has lived in a neighborhood [**9] that
they cannot sell their small house to a de-
veloper and make the same profit some-
one with a larger home on a similar piece
of land would make. In many cases, we
are talking about seniors, and the sale of
their land is their retirement money.

[Council member Summers at 12:33
PM, March 29, 2005]

There is a lot of misinformation as to
what you can and cannot do [when an
overlay is put in place].

Again, Richland West End is a prime
example of how an overlay still allows
you to build big expensive new houses, as
well as big expensive additions. There is
always a fear of the unknown, but every-
where an overlay has been adopted it
seems to have worked well.

| agree that we all have to give due
consideration to any minority on an issue,
but my commitment on zoning matters
when | ran is that | will follow the major-
ity of my constituents, the basis of zoning
is all about the common good of the
community, not about the individual
property owner.

Many of the emails were either directed to or copied to
all Council members. Other email exchanges were be-
tween individual Council members, consulting on strat-
egy for gaining passage of the Overlay ordinance:

[Council member Hausser at 8:15 AM,
April 5, 2005]

John,

Can [**10] you work on Sam
Coleman, Randy Foster and Tommy
Bradley?

Ginger

[Council member Summers at 6:55
AM, April 5, 2005]

Ginger,

I think you should have Ann Roberts,
Tim Walker, Keith Durbin, and anyone
else you think helpful, maybe Brook Fox,
in the back conference room during the
Council meeting tonight. You should take

Council members back to the room, one at
a time and ask them where they are on the
Belmont Hillsboro overlay, what their
concerns are if they don't give you a firm
commitment, try to answer their ques-
tions, right then and there.

This gives you a chance to give them
the numbers, answer these ridiculous
questions, and answer their questions
[*305] one on one. It's something you
haven't been able to do.

You have about 5 to 8 Council mem-
bers you need to do this to determine
whether you need to move forward or not.

I'll be glad to help.
John

Still others were from affected residents, conveying by
email the resident's position on the Overlay ordinance.
The email exchanges continued into the afternoon of
April 5, 2005, the date on which the April Council meet-
ing occurred. *

3 In an affidavit included in the record, the In-
formation Systems Division Manager of the
Metropolitan Government's ("Metro™) [**11]
ITS Department states that Metro could only
produce the emails of the Council members who
used their official Metro email address, as op-
posed to a personal email address, during the per-
tinent time period. As such, the record contains
emails authored by approximately seven out of
the forty Council members

On April 5, 2005, prior to the scheduled Council
meeting, Council members Chris Whitson and John
Summers copied the following email exchange to nearly
all members of the Council:

[Council member Whitson at 2:19 PM,
April 5, 2005]

In short, I am incredibly uncomforta-
ble with the idea that over 150 property
owners have requested in writing to be
excluded. These are property owners and
taxpayers, who have looked at the issue
and have actively requested that the
Council not "take™ their property rights
(John Summers, before you whip off an
email to me saying that this is not a "tak-
ing" - | philosophically disagree - today a
homeowner can add on to their home
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without seeking the permission of a gov-
ernmental entity, but tomorrow that entity
can say NO- | view that as a loss of prop-
erty rights). We have no reason to believe
that these 150 property owners are any
less informed than those in favor [**12]
of the overlay. | would like to honor their
request to opt out.

An amendment has been prepared to
exclude these approximately 150 homes
from the overlay. | plan to vote for the
amendment, and then | plan to support
Ginger [Hausser] and vote for the overlay.

[Council member Summers at 3:02
PM, April 5, 2005]

As to the issue of taking, the courts
disagree with you, not just me.

And to amend these properties out,
will make the overlay useless and legally
undefensible (sic). So to say you want to
vote for the overlay, but opt out proper-
ties, is in reality to be opposed to the
overlay and the goals it hopes to achieve.
You should just vote against the overlay,
because to vote to opt out the properties is
the same.

[Council member Whitson at 3:54
PM, April 5, 2005]

| understand the courts' position on
legal "taking". The Council has extraor-
dinary power to change the zoning of an
individual lot or to put an overlay in
place. The question for me is whether the
Council should exercise that power if the
Government is directly taking rights from
a landowner against their will. That to me
is a "moral” taking, even if the courts
have granted us the raw legal power. That
is why | referred to it [**13] as a philo-
sophical difference of opinion (not legal).

In my view, if we don't amend out
these approximately 150 parcels, then the
people will wake up with fewer rights
tomorrow than they have today;

and we will have done this against
their will. . . .

[*306] [Council member Summers
at 4:01 PM, April 5, 2005]

Under that argument, you should be
morally prevented from every (sic) voting
in support of a text change, or a down-
zoning, or similar large group action
where anyone objections (sic) or could
object if they were to know about it.

[Council member Whitson at 4:29
PM, April 5, 2005]

I hereby refuse to enter into anymore
philosophical policy discussions, unless it
is over alcohol. 1 will see you at the
Council Meeting, where you can try to
convince me that | am wrong for ap-
proximately 5 hours.

Immediately prior to and perhaps during the April 5
Council meeting, * as she was advised, Hausser utilized
the Council conference room to make available to Coun-
cil members the survey data collected by BHN, and a
representative of BHN was present in the conference
room to explain the survey and answer questions. The
petitions requesting to opt out of the Overlay, as well as
Hausser's survey were also in the [**14] conference
room for members' review. In addition, representatives of
MHZC were available to answer questions about over-
lays in general, and a home designer with experience
building in historic overlay areas was present.

4 The record on the timing of the gathering in
the back conference room is unclear. In response
to an interrogatory, Hausser stated the following:

I do not recollect whether the
conference room doors were open
or closed and this may have
changed during the evening (I was
in and out of the room). | did not
"invite" council members to the
Council Office Conference Room
prior to the council meeting in
question. No council members
were "invited" in a formal sense
but council members who hap-
pened to be in the physical vicinity
of me or Councilmember Sum-
mers were asked if they wished to
see the survey data. . . .

(emphasis added).

At the April 5, 2005 Council meeting, Hausser
moved to pass the Overlay ordinance on third reading.
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Soon afterward, a motion was made to amend the Over-
lay ordinance to exclude the 157 residents who had filed
a petition opposing the Overlay. Discussion then ensued.
At the outset, in response to a question from a Council
member, a representative of the [**15] MHZC in-
formed the Council that the Metropolitan area had
adopted eight neighborhood conservation zoning districts
since 1985, and none had an "exclusion" provision al-
lowing individual property owners to opt out of the re-
strictions. The MHZC representative noted that an “opt
out” provision would make it difficult for the MHZC to
administer the Overlay. A legal expert informed the
Council that a conservation overlay with excluded prop-
erties could be subject to challenge after its adoption.
The MHZC representative was asked a general question
about the effect of conservation overlays on property
values of homes in an overlay area. During the course of
the Council meeting, at least eight Council members
stated a range of positions. Some spoke in favor of the
exclusion amendment and indicated that they could not
vote for the Overlay unless it allowed property owners in
the district to opt out. One Council member indicated a
desire to allow property owners to opt out, but expressed
concern that doing so would undercut the effectiveness
of the Overlay. One did not think that the area needed the
Overlay, but advocated allowing exclusions if the Over-
lay were adopted. Still others spoke in favor [**16] of
the Overlay, arguing that even residents in conservation
districts who initially opposed the restrictions later came
to appreciate them. After the discussion, the exclusion
amendment was defeated [*307] by a vote of nineteen
to fifteen. Immediately thereafter, the Council adopted
on third reading the ordinance to implement the Overlay
in its entirety. It passed by a vote of twenty-four to eight.

On April 18, 2005, Petitioner/Appellants Joseph
Johnston, Win Myint, William May and Edward Hall, all
Belmont-Hillsboro residents opposed to the Overlay,
filed a petition for writ of certiorari and supersedeas
seeking judicial review of the MHZC's February 2005
decision. The MHZC, BHN, and Hausser were named as
respondents. All three respondents filed motions to dis-
miss. The trial court dismissed Hausser and BHN but
allowed the Appellants to amend the petition to substi-
tute the Respondent/Appellee Metropolitan Government
of Nashville and Davidson County ("Metro") as the
proper respondent. The trial court ordered that the case
should proceed as a writ of certiorari and indicated that
discovery would be permitted upon motion after the fil-
ing of the record of proceedings before the Council.

Thereafter, [**17] on August 26, 2005, the Appel-
lants filed an amended petition for writ of certiorari and
complaint for declaratory judgment seeking review of the
Council's passage of the Overlay ordinance at the April 5
meeting. The Overlay ordinance was challenged on

grounds that the email correspondence and the Council
conference room meeting violated Tennessee's Open
Meetings Act, Tennessee Code Annotated § 8-44-101, et
seq. The Appellants also argued that the enabling statute
violated the separation of powers doctrine by delegating
legislative authority to the MHZC, that the Overlay
guidelines were unconstitutionally vague, that the Over-
lay amounted to a taking of their property without just
compensation, that the Overlay was a product of fraud,
and that the adoption of the Overlay was arbitrary and
capricious and not supported by substantial and material
evidence. After the record of the proceedings was filed,
discovery, and discovery disputes, ensued. Eventually, a
scheduling order was entered, the parties submitted
briefs, and oral argument was heard on February 7, 2007.

In a memorandum opinion entered June 25, 2008,
the trial court held that Tennessee Code Annotated §
13-7-401, et seq., did [**18] not allow the MHZC to
exercise legislative power, that the guidelines adopted
with respect to the Overlay were not unconstitutionally
vague, and that application of the Overlay guidelines to
property owners did not constitute an unconstitutional
taking of property without just compensation. It held that
the Overlay guidelines were supported by substantial and
material evidence and were not arbitrary and capricious,
and that adoption of the Overlay was not a product of
fraud.

The trial court then considered whether the email
exchanges among the Council members violated Ten-
nessee's Open Meetings Act. It found that the email cor-
respondence did not constitute a "meeting" under T.C.A.
8§ 8-44-102(b)(2), but could constitute "electronic com-
munication . . . used to . . . deliberate public business"
under T.C.A. § 8-44-102(c). In analyzing the email ex-
changes, the trial court found:

The exchange of e-mails is noteworthy
for what they do not show. There is noth-
ing in the e-mails to indicate that a deci-
sion was reached and the later discussion
on the floor of the council affirms that the
council had not reached a decision on the
zoning issue prior to its public vote on
third reading. The e-mails [**19] do
show an effort made to provide infor-
mation to members of the council and, to
some extent, to garner support for the
overlay. While the exchange of e-mails
may be considered to be deliberating to-
ward making a decision, the ultimate
[*308] decision was made in accordance
with the Public Meetings Act in that sub-
stantial and substantive deliberations were
held and the vote on the bill conducted at
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the public meeting of the council. See
Neese v. Paris Special School District,
813 S.w.2d 432 (Tenn. Ct. App. 1990).
While Petitioners are justifiably con-
cerned at the appearance of a violation of
the Public Meetings Act created by the
e-mail exchanges (as well as the availabil-
ity of information at a room adjoining the
council chamber on the night of the vote
on third reading, to be discussed below), it
is clear that, up until the time of the actual
vote, no decision had been made by
members of the council and that, prior to
the vote, extensive discussion was had on
the floor of the counsel. Considering also
the fact that the first vote taken relative to
the overlay on the third reading was on
the amendment to exclude properties from
the historic district, the Court is of the
opinion that the series [**20] of e-mail
correspondence was not conducted to cir-
cumvent the requirements of the Public
Meetings Act and did not constitute de-
liberations in violation of the Public
Meetings Act.

Thus, the trial court found that the email correspondence
was not conducted to circumvent the Open Meetings act
and did not constitute deliberations. It also found that,
even if the emails constituted deliberations, there was
substantial reconsideration at the April 5, 2005 Council
meeting.

The trial court also found that meeting in the Coun-
cil conference room was primarily for the purpose of
making information available to Council members, and
did not constitute either a "meeting" or "deliberations"
under the Act. Consequently, the trial court found no
violation of the Open Meetings Act. The trial court
therefore affirmed the Council's adoption of the Overlay
and dismissed the Appellants' petition. From this order,
Appellants now appeal.

ISSUES ON APPEAL AND STANDARD OF RE-
VIEW

On appeal, Appellants present the following issues
for review:

1. Whether the trial court erred in
holding that the Overlay ordinance was
not void as a result of violations of the
Open Meetings Act, Tennessee Code An-
notated § 8-44-101, et seq.;

2. [**21] Whether the trial court
erred in holding that the enabling statute,
Tennessee Code Annotated § 13-7-402,
did not violate the separation of powers
doctrine in Article 11, Sections 1 and 2, of
the Tennessee Constitution;

3. Whether the trial court erred in
holding that the case should proceed as a
writ of certiorari rather than as a com-
plaint for declaratory judgment;

4. Whether the trial court erred in re-
fusing Appellants' requests to take dis-
covery depositions and conduct all other
necessary discovery concerning violations
of the Open Meetings Act;

5. Whether the trial court erred in
holding that the Overlay ordinance did not
violate the due process clause of the Ten-
nessee Constitution, Article I, Section 8;

6. Whether the trial court erred in
holding that the decision to establish the
Overlay was not arbitrary and capricious,
was supported by material evidence, and
was not made upon unlawful procedure.

[HNZ1] In certiorari proceedings, reviewing courts apply
a very limited standard of review. State ex rel. Moore &
Assocs., Inc. v. West, 246 S.W.3d 569, 574 (Tenn. Ct.
App. 2005). Decisions of the lower tribunal may be set
aside only if the reviewing court determines “that the
decision maker exceeded [**22] its jurisdiction, fol-
lowed an unlawful procedure, [*309] acted illegally,
arbitrarily, or fraudulently, or acted without material
evidence to support its decision.” Id. (citing Petition of
Gant, 937 S.W.2d 842, 844-45 (Tenn. 1996)); see T.C.A.
§ 27-8-101 (2000). In reviewing the administrative deci-
sion, the standard of review for the trial court and for this
Court is the same. See Wright v. Tenn. Peace Officer
Standards & Training Comm'n, 277 S.W.3d 1, 8 (Tenn.
Ct. App. 2008) (citing Ware v. Greene, 984 S.W.2d 610,
614 (Tenn. Ct. App. 1998)). The trial court's conclusions
of law are reviewed de novo with no presumption of
correctness. Nashville Ford Tractor, Inc. v. Great Am.
Ins. Co., 194 S.W.3d 415, 425 (Tenn. Ct. App. 2005).

ANALYSIS

Open Meetings Act

The threshold issue in this case is whether there was
a violation of Tennessee's Open Meetings Act in connec-
tion with the Council's enactment of the Overlay ordi-
nance. Appellants assert that the email correspondence
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that took place between the March and April Council
meetings, as well as the back conference room gathering
on the day of the April Council meeting, constitute pri-
vate deliberations prohibited by Tennessee Code Anno-
tated § 8-44-102(c). [**23] Appellants maintain that
the Council did not engage in a "new and substantial
reconsideration™ of the issues at the April meeting so as
to cure the violation of the Act. Consequently, they con-
tend, the Overlay ordinance should be voided because it
was enacted in contravention to the Open Meetings Act.

[HN2] Tennessee's Open Meetings Act is codified at
Tennessee Code Annotated § 8-44-101, et. seq. The pur-
pose provision of the Act states: "[I]t [is] to be the policy
of this state that the formation of public policy and deci-
sions is public business and shall not be conducted in
secret.”" T.C.A. § 8-44-101(a) (2002). To effectuate this
purpose, the Act provides that "[a]ll meetings of any
governing body are declared to be public meetings open
to the public at all times, except as provided by the Con-
stitution of Tennessee." T.C.A. § 8-44-102(a) (2002).
The term "meeting" is statutorily defined as "the con-
vening of a governing body of a public body for which a
quorum is required in order to make a decision or to de-
liberate toward a decision on any matter.” T.C.A. §
8-44-102(b)(2) (2002). ® In seeking to balance the policy
favoring open government against the need for efficiency
in government, the [**24] Act notes that not every en-
counter among members of a public body will be con-
sidered a meeting, but also cautions that such other en-
counters are not to be used to circumvent the Act:

[HN3] Nothing in this section shall be
construed as to require a chance meeting
of two (2) or more members of a public
body to be considered a public meeting.
No such chance meetings, informal as-
semblages, or electronic communication
shall be used to decide or deliberate pub-
lic business in circumvention of the spirit
or requirements of this part.

T.C.A. 8§ 8-44-102(c) (2002). [HN4] The consequences of
an Open Meetings Act violation are harsh: "Any action
taken at a meeting in violation of this part shall be void
and of no effect.” T.C.A. § 8-44-105 (2002). Tennessee
courts interpreting the Act, however, have recognized
that its provisions should not be interpreted in such a
way that, once a violation of the Open Meetings Act has
occurred, the public [*310] body is thereafter fore-
closed from acting on the measure that was the subject of
the violation:
We do not believe that the legislative
intent of this statute was forever to bar a
governing body from properly ratifying its

decision made in a prior violative manner.
However, [**25] neither was it the leg-
islative intent to allow such a body to rat-
ify a decision in a subsequent meeting by
a perfunctory crystallization of its earlier
action. We hold that the purpose of the act
is satisfied if the ultimate decision is made
in accordance with the Public Meetings
Act, and if it is a new and substantial re-
consideration of the issues involved, in
which the public is afforded ample op-
portunity to know the facts and to be
heard with reference to the matters at is-
sue.

Neese v. Paris Special Sch. Dist., 813 S.W.2d 432, 436
(Tenn. Ct. App. 1990) (citations omitted). Thus, even if
there has been a violation of the Act, the public body's
action will not be voided if, after the violative conduct
occurred, there was a "new and substantial reconsidera-
tion of the issues involved" at which the public could be
present. Id.

5 Itis undisputed on appeal that the Council is
a "governing body" within the meaning of the
Act. T.C.A. § 8-44-102(b)(1) (2002).

We are mindful that [HN5] the Open Meetings Act
is remedial in nature and thus "should be liberally con-
strued in furtherance of its purpose.” Neese, 813 S.W.2d
at 434; see, e.g., State ex rel. Akin v. Town of Kingston
Springs, No. 01-A-01-9209-CH00360, [**26] 1993
Tenn. App. LEXIS 586, 1993 WL 339305, at *2 (Tenn.
Ct. App. Sept. 8, 1993) ("It should be interpreted to pro-
mote openness and accountability in government").

Electronic Communications

We consider first the substantial email communica-
tion among Council members that occurred after the se-
cond reading of the Overlay ordinance and before pas-
sage on the third and final reading. In its analysis of the
email exchanges, the trial court found at the outset that
the communications did not amount to a "meeting"
within the meaning of the Act. We agree. Even though
several emails copied all members of the Council, the
exchanges among the members do not reflect either an
intentional or inadvertent “convening . . . for which a
quorum is required™ for the purpose of making a deci-
sion. ® T.C.A. § 8-44-102(b)(2) (2002); cf., Neese, 813
S.W.2d at 434-35 (a majority of a local school board,
enough to constitute a quorum, physically met in another
state to discuss pending school board matters, and this
was found to be a "meeting” under the Act).
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6 We note that, after enactment of the Overlay
ordinance in this case, Tennessee's Open Meet-
ings Act was amended to specifically address
"meetings” of governing bodies by means of
electronic [**27] communications. See T.C.A. §
8-44-108 (2008). This does not, however, indi-
cate that, prior to this amendment, there could not
be a "meeting" within the meaning of the Act by
means of electronic communication.

Even if the email correspondence among the Coun-
cil members is not a "meeting,” [HN6] Tennessee's Open
Meetings Act indicates that a violation can occur if
"electronic communication . . . [is] used to decide or de-
liberate public business in circumvention of the spirit or
requirements" of the Open Meetings Act. " T.C.A. §
8-44-102(c) (2002). As noted by the trial court, the email
dialogue shows no decision as to either the Overlay or
the exclusion amendment. [*311] We look, then, at
whether the emails were used to "deliberate public busi-
ness" in circumvention of the Act.

7 Under the open meetings statutes in some
states, the analysis focuses on whether the serial
communications constitute a "meeting,” consid-
ering factors such as whether there was "unity of
time" in the communications. See John F.
O'Connor & Michael J. Baratz, Some Assembly
Required: The Application of State Open Meeting
Laws to Email Correspondence, 12 GEO. MA-
SON L. RFV. 719, 729-34 (Spring 2004).

In Neese, four of the seven total [**28] school
board members accompanied the school superintendent
on a trip to Kentucky to attend a "retreat.” Neese, 813
S.W.2d at 433. While in Kentucky, the participants dis-
cussed several issues concerning the defendant school
district, including a plan to "cluster" schools to correct
racial and socioeconomic imbalances. 1d. Upon returning
to Tennessee, the board members discussed the cluster-
ing issue at the regularly scheduled meeting of the school
board. Id. The board meeting included a three hour ques-
tion and answer session with members of the public. Id.
at 437. After the school board approved the clustering
plan, three citizens filed a lawsuit alleging that the vote
to adopt the clustering plan should be voided because the
Kentucky meeting violated the Open Meetings Act. Id.
at 433-34.

The Neese court recited testimony that showed that
the meeting in Kentucky involved a majority of the
school board, sufficient to constitute a quorum. Id. at
434. The court acknowledged that no decision was made
in Kentucky, but then considered whether the purpose of
the gathering was to "deliberate™ clustering. Because the
Open Meetings Act does not include a statutory defini-
tion of the term "deliberate,” [**29] the Court in

Neeselooked elsewhere for a definition of "deliberate™ in
the context of the Act. Id. at 435. Citing the definition of
"deliberate™ in Black's Law Dictionary, the Neese Court
explained [HN7] that "[t]o deliberate is 'to examine and
consult in order to form an opinion.... [T]o weigh argu-
ments for and against a proposed course of action.™ Id.
at 435 (quoting BLACK'S LAW DICTIONARY 384
(5th ed. 1979)). The court observed, "we do not believe
that the Board can successfully avoid the fact that it de-
liberated toward making a decision." Id. Thus, the Neese
court found that a meeting for the purpose of deliberating
public business, in violation of the Open Meetings Act,
occurred at the "retreat” in Kentucky. Id.

In the case at bar, the trial court concluded that the
email correspondence among Council members "was not
conducted to circumvent the requirements of the . . . Act
and did not constitute deliberations” in violation of the
Act. We agree that the email correspondence does not
reflect a nefarious intent by Council members to evade
the constraints of the Act. Cf. Booth Newspapers, Inc. v.
Univ. of Mich. Bd. of Regents, 444 Mich. 211, 507
N.W.2d 422, 425 (Mich. 1993) (serial telephone calls
among [**30] board members were done for the admit-
ted purpose of avoiding public deliberation on potential
candidates for university president); John F. O'Connor &
Michael J. Baratz, Some Assembly Required: The Appli-
cation of State Open Meeting Laws to Email Corre-
spondence, 12 GEO. MASON L. REV. 719, 731-32
(Spring 2004) (discussing cases of intentional circum-
vention). Under Tennessee's Act, however, we do not
believe that such an intent to circumvent the Act is nec-
essary to find a violation. See, e.g., State ex rel. Akin,
1993 Tenn. App. LEXIS 586, 1993 WL 339385, at *4. In
State ex rel. Akin, the court considered a possible viola-
tion of Tennessee's Sunshine Law, the predecessor to the
Open Meetings Act:

We find no evidence that the city
commissioners in this case contrived to
use their work sessions to circumvent the
Sunshine law. Rather than acting in bad
faith, they were simply following their
customary way of doing business that had
developed over time as a matter of con-
venience. The public officials' motives
and intentions, however, are not control-
ling.

[*312] 1d.[HN8] A violation of the Open Meetings Act
can occur inadvertently if the electronic communication
has the effect of circumventing "the spirit or require-
ments" of the Act. [**31] T.C.A. § 8-44-102(c) (2002).
See Stephen Schaeffer, Comment, Sunshine in Cyber-
space? Electronic Deliberation and the Reach of Open
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Meetings Laws, 48 ST. LOUIS U. L.J. 755, 783-84 (Win-
ter 2004).

We consider, then, whether the emails constituted
deliberation. Some of the emails appear to be merely the
dissemination of information, as with emails from af-
fected residents stating their position to the Council
members. Some emails between individual Council
members, not copied to the full Council, discussed strat-
egy for gaining passage of the Overlay ordinance without
the exclusion amendment, such as Hausser's email to
fellow Council member Summers, asking "[c]an you
work on Sam Coleman, Randy Foster and Tommy Brad-
ley?" None of these emails appear to fall in the category
of "deliberation™ -- i.e. "weigh[ing] arguments for and
against a proposed course of action.” Neese, 813 S.W.2d
at 435 (quoting Black's Law Dictionary 384 (5th ed.
1979)). °

8  The most current version of Black's Law
Dictionary defines "deliberation" as "[t]he act of
carefully considering issues and options before
making a decision or taking some action."
BLACK'S LAW DICTIONARY (8th ed. 2004)

In several email exchanges, however, [**32]
Council members are clearly weighing arguments for and
against the Overlay, with or without the exclusion
amendment. These exchanges, most copied to all Council
members, mirror the type of debate and reciprocal at-
tempts at persuasion that would be expected to take place
at a Council meeting, in the presence of the public and
the Council as a whole. We must conclude that these
emails are "electronic communication . . . used to . . .
deliberate public business in circumvention of the spirit
or requirements” of the Open Meetings Act. T.C.A. §
8-44-102(c) (2002).

Back Conference Room Gathering

The Appellants term the April 5, 2005 gathering in
the Council's back conference room a "back room meet-
ing," and argue that deliberations must have taken place
there, and therefore the "back room meeting" constituted
an additional violation of the Open Meetings Act. The
trial court concluded that nothing in the record showed
that deliberations occurred in the Council conference
room; instead, the purpose of the gathering was to make
information available to Council members, especially
newer members with no prior experience with historic
overlays.

We agree with the holding of the trial court. Despite
[**33] the Appellants’ ominous characterization of the
gathering as a "back room meeting," the record indicates
only that the conference room was utilized to make in-
formation available to Council members. Unless the ac-

tivities in the back conference room went beyond the
provision of information, and extended to substantive
discussion of positions and attempts to develop a con-
sensus, then this gathering did not constitute a "meeting,"
did not involved "deliberation," and did not violate the
Open Meetings Act. See John F. O'Connor & Michael J.
Baratz, Some Assembly Required: The Application of
State Open Meetings Laws to Email Correspondence, 12
GEO. MASON L. REV. 719, 747 (Spring 2004) (citing
Wood v. Battle Ground Sch. Dist., 107 Wn. App. 550, 27
P.3d 1208, 1217-18 (Wash. Ct. App. 2001)).

New and Substantial Reconsideration

As noted above, in Neese, the Court held that [HN9]
even if members of a public body engage in conduct that
violates [*313] the Open Meetings Act, the action of
the public body will not be deemed void if, in the inter-
im, there was a "new and substantial reconsideration of
the issues involved, in which the public is afforded am-
ple opportunity to know the facts and to be heard with
reference to the matters [**34] at issue." Neese, 813
S.W.2d at 436. In this case, the trial court held that even
if the email exchanges were considered to be delibera-
tions in violation of the Act, "the ultimate decision was
made in accordance with the . . . Act in that substantial
and substantive deliberations were held and the vote on
the bill [was] conducted at the public meeting of the
council." The trial court observed that no decision was
made prior to the Council's public vote, and "prior to the
vote, extensive discussion was had on the floor of the
council." Id.

Appellants argue that the discussion at the April 5,
2005 Council meeting centered on whether an exclusion
amendment to the Overlay ordinance should be adopted,
permitting objecting residents to "opt out" of the Over-
lay. After the vote on the exclusion amendment was tak-
en and the amendment was defeated, the Appellants
point out, the vote on the Overlay itself was taken imme-
diately. Therefore, they maintain, any "new and substan-
tial reconsideration" occurred only with respect to the
exclusion amendment and not as to the Overlay.

After reviewing the transcript of the Council's April
5, 2005 meeting, we must respectfully disagree with the
Appellants' argument. [**35] A substantial part of the
debate at the Council meeting was on the Overlay itself,
namely, whether it was needed, how it would affect
property values, and how residents in other conservation
districts later felt about living with overlay restrictions.
More importantly, the discussion of the exclusion
amendment cannot be separated from the Overlay itself;
the amendment was intended to directly affect the con-
tours of any Overlay ordinance enacted by the Council.
The fact that the vote on the Overlay took place immedi-
ately after the vote on the amendment, without any in-
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tervening discussion, is not surprising in light of the fact
that the Overlay had already been a subject of discussion
at two prior Council meetings and had passed on the first
and second readings.

Overall, then, we agree with the holding of the trial
court that there was new and substantial reconsideration
of the Overlay at the Council's April 5, 2005 public
meeting. Therefore, the Overlay ordinance was not
adopted in contravention of the Act and is not deemed
void under the terms of the Act.

Separation of Powers

The Appellants note that the MHZC design guide-
lines for the Overlay area were authorized pursuant to
Tennessee Code Annotated §§ 13-7-402(d) [**36] ° and
13-7-406, * and argue that the statutes [*314] provide
that the design guidelines "control" any conflicting mu-
nicipal ordinances. The Appellants contend that this del-
egation of power by the State authorizes an improper
exercise of legislative power by an agency of the execu-
tive branch, and that the statutes authorizing the MHZC
to adopt such design guidelines are therefore an uncon-
stitutional violation of the separation of powers doctrine
in Article 11, Sections 1 and 2, of the Tennessee Constitu-
tion.

9 The statute provides the following:

adopt for each such proposed dis-
trict or zone a set of review guide-
lines, which it will apply in ruling
upon the granting or denial of a
certificate of appropriateness as
provided for in this part. Such re-
view guidelines shall be consistent
with the purposes of this part and
with regulations and standards
adopted by the secretary of the in-
terior pursuant to the National
Historic Preservation Act of 1966,
as amended, applicable to the con-
struction, alteration, rehabilitation,
relocation or demolition of any
building, structure or other im-
provement situated within a his-
toric district which has been certi-
fied by the secretary of the interior
as a registered historic district.
Reasonable public notice and op-
portunity for public comment, by
public hearing or otherwise, shall
be required before the historic
zoning commission or the regional
historic zoning commission adopts
any such review guidelines.

[HN10] (d) The permitted or
prohibited property uses, the zon-
ing procedures and other regula-
tions otherwise applicable within a
historic district or zone under the
provisions of any other zoning or-
dinance or regulation shall apply
to a historic district or zone, ex-
cept when in conflict with the pro-
visions of this part or any ordi-
nance or regulation adopted pur-
suant to this part, but in the event
of such conflict, the provisions of
this part and of any ordinance or
regulation adopted pursuant to this
part shall control.

8§ 13-7-402(d) (2008 Supp.)
10 The statute provides the following:

[HN11] Prior to the establish-
ment of any historic district or
zone, the historic zoning [**37]
commission or the regional histor-
ic zoning commission also shall

T.C.A. § 13-7-406 (1999).

The trial court noted that, under Tennessee Code
Annotated § 13-7-402(b), an historic designation may be
superimposed on other districts or zones "whether estab-
lished before or after the establishment of [**38] a his-
toric district or zone." It also pointed out that, under
Tennessee Code Annotated § 13-7-404, the historic dis-
tricts or zones are to be established by the municipal leg-
islative body "either as a part of a new zoning ordinance
or as an amendment to existing ordinances." The trial
court found that the legislative scheme did not amount to
a transfer of the authority and responsibility of adopting
historic zoning to the historic commission.

We agree. [HN12] Under the statutory scheme, the
historic zoning commission develops review guidelines
and makes recommendations to the municipal legislative
body; the legislative body then decides whether to adopt
an ordinance establishing the historic district or zone.
This statutory framework is well within the authority of
the General Assembly to adopt. Indeed, the General As-
sembly has exceedingly broad authority to structure
county and municipal governments as it sees fit. See,
e.g., Shelby County Civ. Serv. Merit Bd. v. Lively, 692
S.w.2d 15, 18 (Tenn. 1985); County of Shelby v.
McWherter, 936 S.W.2d 923, 928 (Tenn. Ct. App. 1996).



Page 12

320 S.W.3d 299, *; 2009 Tenn. App. LEXIS 832, **

As the facts in this case show, the design guidelines pre-
pared by the MHZC are of no moment unless and until
they are [**39] adopted by the enactment of an appro-
priate ordinance by the Metro Council. We find no viola-
tion of the separation of powers doctrine under the Ten-
nessee Constitution.

Writ of Certiorari

The Appellants contend that the trial court erred in
holding that the matter should proceed as a writ of certi-
orari instead of a declaratory judgment action. In light of
the stricter standards for discovery in certiorari actions,
the Appellants were not permitted some of the discovery
they sought, such as depositions of Council members and
members of BHN.

Citing Fallin v. Knox County Bd. of Comm'rs, 656
S.W.2d 338 (Tenn. 1983), the Appellants argue that the
actions under review are legislative in character, rather
than administrative, and so are subject to review by a
declaratory judgment action rather than a writ of certio-
rari. However, even as a writ of certiorari, the Appellants
argue, the trial court had the discretion to permit the re-
quested discovery, and should have done so.

[*315] In response, Metro notes that the Overlay
ordinance put in place a "neighborhood conservation
district" as defined by Metro Code § 17.36.120, which
sets forth the criteria to be used in establishing such a
district. Because the [**40] Council was applying the
criteria outlined in the Metro Code to create the Overlay
district, Metro contends, it was performing an adminis-
trative act, reviewable by a common law writ of certiora-
ri. ** See McCallen v. City of Memphis, 786 S.W.2d 633,
639-40 (Tenn. 1990).

11 [HN13] Review of a common law writ of
certiorari is normally confined to the administra-
tive record:

[N]ew or additional evidence
may be received by the reviewing
court on the issue of whether the
lower tribunal exceeded its juris-
diction or in some manner acted
illegally, arbitrarily, or capri-
ciously. The petition might allege,
for example, that the lower tribu-
nal's action was based upon some
ulterior motive. Obviously new
evidence may be introduced on
such an issue. . . .

The situation is different,
however, where the legal issue
before the court is the sufficiency

of the evidence to support an ad-
ministrative fact-finding. On this
issue no new evidence is admissi-
ble. The reviewing court is con-
fined to the record as it existed
before the lower fact-finding tri-
bunal.

Ben H. Cantrell, Review of Administrative Deci-
sions by Writ of Certiorari in Tennessee, 4 Mem.
St. L. Rev. 19, 29-30 (1973).

Overall, even if the matter should have [**41]
proceeded as a declaratory judgment action, instead of a
writ of certiorari, the ruling on the legal issues would
have been similar:

[HN14] The "fairly debatable, rational
basis" as applied to legislative acts, and
the "illegal, arbitrary and capricious"
standard relative to administrative acts are
essentially the same. In either instance,
the court's primary resolve is to refrain
from substituting its judgment for that of
the local governmental body. . . . Both
legislative and administrative decisions
are presumed to be valid and a heavy
burden of proof rests upon the shoulders
of the party who challenges the action.

McCallen, 786 S.W.2d at 641; see Custom Land Dev.,
Inc. v. Town of Coopertown, 168 S.W.3d 764, 771
(Tenn. Ct. App. 2004) ("[Clourts refrain from substitut-
ing their judgments for the broad discretionary power of
the local governmental body."). Thus, any error by the
trial court on this issue had essentially no effect on the
issues before the court.

[HN15] As to the trial court's discovery decisions,
we review them on appeal for an abuse of discretion.
Frye v. St. Thomas Health Servs., 227 S.W.3d 595, 600
(Tenn. Ct. App. 2007) (citing Benton v. Snyder, 825
S.W.2d 409, 416 (Tenn. 1992)). [**42] Even if the mat-
ter had proceeded as a declaratory judgment action, we
see no abuse of discretion in the extent of discovery
permitted the Appellants by the trial court.

Due Process

Appellants maintain that they were denied their due
process rights because the MHZC ignored its own rules
of order and procedure, and because the recommendation
by the MHZC to the Planning Commission and the
Council contained no findings of fact and conclusions of
law. For the same reason, the Appellants contend that the



Page 13

320 S.W.3d 299, *; 2009 Tenn. App. LEXIS 832, **

decision to adopt the Overlay ordinance was arbitrary
and capricious and unsupported by substantial and mate-
rial evidence.

The trial court reviewed the actions of the MHZC
and the Council in determining the appropriateness of the
historic overlay and the design guidelines, in gauging the
degree of support for the Overlay among affected resi-
dents, and in conducting public hearings and meetings
and distributing [*316] information to inform the pub-
lic and take comments. It found that the MHZC's design
guidelines and the Overlay were adopted in compliance
with the MHZC's rules and procedures. It found that
there was substantial and material evidence to support
the MHZC's recommendation to the Council, [**43]
and that its actions were not arbitrary and capricious and
did not violate the due process clause.

From our review of the record, we agree with the
decision of the trial court. The actions of the MHZC and
the Council had a fairly debatable, rational basis, 2 were
not arbitrary and capricious, were supported by substan-
tial and material evidence, and did not violate the due
process clause of the Tennessee Constitution.

12 The standard of review for a declaratory
judgment action. McCallen, 786 S.W.2d at 641.

CONCLUSION

In sum, we find that the gathering that took place in
the Council's back conference room did not violate Ten-
nessee's Open Meetings Act; however, some of the email
correspondence among Council members violated the
Act. Nonetheless, after the exchange of emails, the
Council engaged in a new and substantial reconsideration
of the issues surrounding the Overlay; thus the Overlay
ordinance is not deemed void under the Act. We find no
violation of the separation of powers doctrine or the due
process clause under the Tennessee Constitution, and no
abuse of discretion in the trial court's decisions on dis-
covery. The remainder of issues raised by the Appellants
are without merit.

The [**44] decision of the trial court is reversed in
part and affirmed in part. Costs of this appeal are to be
assessed against Appellants Joseph H. Johnston, Win
Myint, William H. May, and Edward Hall and their
surety, for which execution may issue if necessary.

HOLLY M. KIRBY, JUDGE
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